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its private capacity, and the rule, "Sic utere tuo ut alienum non laedas," 
controls the construction of the legislative enactment. 

[Ed. Note.— For other cases, see 3 Va.-W. Va. Enc. Dig. 565; 10 
Va.-W. Va. Enc. Dig. 516.] 

6. Corporations (§ 382%*)t — Public Service Corporatic Action 
in Private Capacity — Damnum Absque Injuria. — General legislative 
authority of a public service corporation to construct and operate 
works in its private capacity will not be construed by implication to 
confer immunity from liability for damages therefrom, and the harsh 
rule of damnum absque injuria has no application. 

[Ed. Note. — For other cases, see 10 Va.-W. Va. Enc. Dig. 516.] 

7. Railroads (§ 222 (2)*) — Operation — Nuisance — Damages. — 
When railroad appurtenances such as a roundhouse, switchyards, 
repair shops, or terminal plant cause a nuisance to neighboring prop- 
erty by reason of noise, smoke, cinders, vibration, etc., there may 
be a recovery. 

[Ed. Note.— For other cases, see 10 Va.-W. Va. Enc. Dig. 516.] 

8. Railroads (§ 222 (2)*)— Terminal Switchyard— Action in Pri- 
vate Capacity — Damages. — A railroad, which acquired the yards and 
tracks of a terminal company performing no public service, and 
used them incidentally in switching cars from its main terminal to 
coal piers over an embankment and distributing tracks, was not act- 
ing in its public capacity, and was liable for a nuisance damaging 
neighboring property. 

[Ed. Note. — For other cases, see 10 Va.-W. Va. Enc. Dig. 516.] 

Error to Circuit Court of City of Norfolk. 

Action at law by Alice J. Killam against the Norfolk & West- 
ern Railway Company. Demurrer to the plea overruled, and 
judgment for defendant, and plaintiff brings error. Order set 
aside, demurrer sustained, and case remanded. 

Mann & Tyler, of Norfolk, for plaintiff in error. 

Hughes, Little & Seazvell, of Norfolk, and W. R. Staples, of 
Roanoke, for defendant in error. 



CARPENTER v. MEREDITH. 
March 21, 1918. 
[96 S. E. 635.] 

1. Pleading (§ 838*) — Amendment— Withdrawal of Second 
Amended Declaration — Effect. — Where plaintiff was allowed to file 
second amended declaration and on same day was allowed to with- 
draw it, the withdrawal, where filing and immediate withdrawal did 
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not prejudice defendant, left case, in view of Acts 1914, c. 331, as if 
the second amendment had never been filed. 

[Ed. Note. — For other cases, see 6 Va.-W. Va. Enc. Dig. 39.] 

2. Limitation of Actions (§ 127 (7)*) — Amendment — Slander. — 
Where new matter in amendment to declaration in action for slan- 
der and libel had reference to and was merely an amplification of 
charges contained in original allegations, the amendment did not 
state new cause of action barred by limitations. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 347; 2 
Va.-W. Va. Enc. Dig. 429.] 

3. Libel and Slander (§ 48 (3)*) — Privileged Communications — 
Public Officer Candidate for Re-Election. — Criticism of public offi- 
cer, who is candidate for re-election, made during election campaign, 
when not imputing to such officer moral delinquency or moral turpi- 
tude, held privileged. 

[Ed. Note. — For other cases, see 9 Va.-W. Va. Enc. Dig. 272.] 

4. Libel and Slander (§ 123 (8)*)— Question for Court and Jury 
— Privileged Occasion. — In action for slander and libel for state- 
ments made during election campaign in which plaintiff was can- 
didate for re-election, it was court's duty to declare alleged state- 
ments privileged, leaving it to the jury to determine whether privi- 
lege was abused. 

[Ed. Note. — For other cases, see 9 Va.-W. Va. Enc. Dig. 276.] 

5. Libel and Slander (§ 5*) — Presumption of Malice — Imputing 
Moral Delinquency. — In action for libel and slander for statements 
made during election campaign in which plaintiff was a candidate 
for re-election, plaintiff is not required to prove actual malice where 
w6rds complained of imputed to him moral delinquency or turpitude. 

[Ed. Note. — For other cases, see 9 Va.-W. Va. Enc. Dig. 267.] 

6. Libel and Slander (§ 50J^*) — Campaign Statements — Imputing 
Moral Turpitude — Abuse of Privilege. — In action for libel and slan- 
der, statements made during political campaign charging plaintiff, 
who was a candidate for re-election, with bribery and theft, referring 
to him as "the damn rascal," etc., held an abuse of privilege of crit- 
icizing candidate and to constitute charges of moral turpitude and 
criminal dishonesty. 

[Ed. Note. — For other cases, see 9 Va.-W. Va. Enc. Dig. 274.] 

7. Libel and Slander (§ 101 (5)*)— Presumptions— Falsity of 
Statements. — In action for libel and slander, where there was no plea 
of justification, the charges complained of were conclusively pre- 
sumed to be false. 

[Ed. Note. — For other cases, see 9 Va.-W. Va. Enc. Dig. 280.] 

8. Trial (§ 191 (5)*) — Instruction — Invading Province of Jury. — 
In libel and slander action for statements made during political cam- 

*For other cases see same topic and KEY-NUMBER in all Key- 
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paign against plaintiff, who was candidate for re-election, instruc- 
tion that plaintiff had burden of proving actual malice, unless jury 
believed that words imported moral turpitude, did not invade prov- 
ince of jury by assuming words to have been spoken. 

[Ed. Note.— For other cases, see 9 Va.-W. Va. Enc. Dig. 296.] 

Error to Circuit Court, Brunswick County. 

Action by T. H. Meredith against W. R. Carpenter. Judgment 
for plaintiff, and 'defendant brings error. Affirmed. 

B. A. Lewis and E. R. Tumbull, Jr., both of Lawrenceville, for 
plaintiff in error. 

Marvin Smithey, of Lawrenceville, and 5". V. Southall, of Em- 
poria, for defendant in error. 



BOWLING v. COMMONWEALTH. 
Sept. 19, 1918. 
[96 S. E. 739.] 

1. Bail (§ 74 (1)*) — Exoneration. — As a general rule, bail is ex- 
onerated from liability where performance of the conditions of the 
recognizance is rendered impossible by act of God, act of the law, 
or act of the obligee. 

[Ed. Note. — For other cases, see 2 Va.-W. Va. Enc. Dig. 319.] 

2. Criminal Law (§ 100 (3*)— Jurisdiction— State and Federal 
Courts. — Where state and United States courts both have jurisdic- 
tion of one accused of crime, the tribunal first taking jurisdiction 
retains it to the exclusion of the other, until its own jurisdiction is 
exhausted. 

[Ed. Note — For other cases, see 8 Va.-W. Va. Enc. Dig. 869.] 

3. Bail (§ 79 (1)*)— Forfeiture— Discretion of Court.— Under Code 
1904, § 4099, the court has discretionary power to remit the penalty 
of a recognizance in whole or in part, and to render such judgment 
as it deems reasonable. 

[Ed. Note. — For other cases, see 8 Va.-W. Va. Enc. Dig. 869.] 

4. Bail (§ 79 (1)*) — Exoneration. — Where accused gave recogni- 
zance with surety, and was thereafter arrested by the United States 
government for felony committed subsequent to date of recogni- 
zance, and in federal District Court sentenced to confinement for 
three years, all before date on which he was recognized to appear, 
the court should have exonerated surety from liability; the state's 
attorney having failed to take any steps to retain jurisdiction in 
state courts, and failure of accused to appear being therefore both 
by act of law and act of the obligee. 

[Ed. Note. — For other cases, see 2 Va.-W. Va. Enc. Dig. 219.] 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



